
LAMBERT AVENUE 
CONCERNED CITIZENS’ CONCERNED CITIZENS  

OBJECTIONS & COMMENTS
TO 

FLAGLER COUNTY BOARD OF COMMISSIONERS
AGENDA ITEM NO. 21

March 16, 2015

P d b J S M i J D M A U b d R i l Pl iPrepared by: James S. Morris, J.D., M.A., Urban and Regional Planning
Unit 304, 750 Oak Heights Court
Port Orange, Florida 32127

Nature of Objection:

The Concerned Citizens of Lambert Avenue object to the proposed amendment in the item due to its inconsistency with the
Flagler County Comprehensive Plan, the Flagler Beach Comprehensive Plan and operable provisions of F.S. 163, The
Florida Community Planning Act, the amendments incompatibility with the Lambert Avenue neighborhood, negative effect
on undeveloped residential land, and availability of an alternative site.

To: The Flagler County Board of County Commissioners

Submitted: March 16 2015
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PROPOSED ACTION:

Exercise of the Commissions legislative authority to amend the Flagler County future Land Use Map (FLUM) and consider an accompanying 
“limiting policy” applicable to the area proposed to be changed from Residential Low Density to Commercial High Intensity.

GOVERNING STANDARDS FOR THE PROPOSED EXERCISE OF LEGISLATIVE AUTHORITY:

F.S. 163, Part II, The Community Planning Act

Flagler County Adopted Comprehensive Plan including the 2005 Amendment

Flagler Beach Comprehensive PlanFlagler Beach Comprehensive Plan

Flagler County Planning Commission recommendation.

THE PROPOSAL:

To re-designate a 24.4 acre “spot” of land from Low Density Residential Land Use to High Intensity Commercial to allow it to be used as a 
parking lot for an industrial use

NATURE OF THE ACTION:

h l i l i h i f h C C i i j i i i f S 163The legislative authority of the County Commission, subject to the process, standards and limitations of F.S.163, Part II, The Local 
Community Planning Act may be applied to approve or deny the proposal.  Either action should conform to the standards of F.S. 163.

2



TO BE VALID AND RELIED UPON, LAND USE MAP CHANGES MUST CONFORM TO THE REQUIREMENTS OF 
F S 163F.S. 163. 
 
F.S. 163.3161(4) - (8): 
 

(4) It is the intent of this act that local governments have the ability to preserve and enhance present advantages; encourage the
most appropriate use of land, water, and resources, consistent with the public interest; overcome present handicaps; and dealmost appropriate use of land, water, and resources, consistent with the public interest; overcome present handicaps; and deal
effectively with future problems that may result from the use and development of land within their jurisdictions. Through the process 
of comprehensive planning, it is intended that units of local government can preserve, promote, protect, and improve the public health, 
safety, comfort, good order, appearance, convenience, law enforcement and fire prevention, and general welfare; facilitate the
adequate and efficient provision of transportation, water, sewerage, schools, parks, recreational facilities, housing, and other 
requirements and services; and conserve, develop, utilize, and protect natural resources within their jurisdictions.q ; , p, , p j

(5) It is the intent of this act to encourage and ensure cooperation between and among municipalities and counties and to
encourage and ensure coordination of planning and development activities of units of local government with the planning activities of 
regional agencies and state government in accord with applicable provisions of law. 

(6) It is the intent of this act that adopted comprehensive plans shall have the legal status set out in this act and that no public or 
private development shall be permitted except in conformity with comprehensive plans, or elements or portions thereof, prepared and 
adopted in conformity with this act. 

(7) It is the intent of this act that the activities of units of local government in the preparation and adoption of comprehensive
plans, or elements or portions therefor, shall be conducted in conformity with this act. 

(8) The provisions of this act in their interpretation and application are declared to be the minimum requirements necessary to
accomplish the stated intent, purposes, and objectives of this act; to protect human, environmental, social, and economic resources;
and to maintain, through orderly growth and development, the character and stability of present and future land use and development
in this state. 
 
F.S. 163.3164 (9)- Definitions 
 
(9) “Compatibility” means a condition in which land uses or conditions can coexist in relative proximity to each other in a stable
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(9) Compatibility  means a condition in which land uses or conditions can coexist in relative proximity to each other in a stable
fashion over time such that no use or condition is unduly negatively impacted directly or indirectly by another use or condition. 



F.S 163.3181(1)(2) 
 

(1) It is the intent of the Legislature that the public participate in the comprehensive planning process to the fullest extent possible.
Towards this end, local planning agencies and local governmental units are directed to adopt procedures designed to provide effective 
public participation in the comprehensive planning process and to provide real property owners with notice of all official actions 
which will regulate the use of their property. The provisions and procedures required in this act are set out as the minimum 
requirements towards this end. 

(2) During consideration of the proposed plan or amendments thereto by the local planning agency or by the local governing body,
the procedures shall provide for broad dissemination of the proposals and alternatives, opportunity for written comments, public
hearings as provided herein, provisions for open discussion, communications programs, information services, and consideration of and 
response to public comments. 
 
F S 163 3184(3)(b)1F.S. 163.3184(3)(b)1. 
 
(b)1. The local government, after the initial public hearing held pursuant to subsection (11), shall transmit within 10 working days 
the amendment or amendments and appropriate supporting data and analyses to the reviewing agencies. […] 
 
F.S. 163.3194 Legal Status of Comprehensive Plang p
 
(1)(a) After a comprehensive plan, or element or portion thereof, has been adopted in conformity with this act, all development 
undertaken by, and all actions taken in regard to development orders by, governmental agencies in regard to land covered by such plan 
or element shall be consistent with such plan or element as adopted. 
 
(3)(a) A development order or land development regulation shall be consistent with the comprehensive plan if the land uses densities(3)(a) A development order or land development regulation shall be consistent with the comprehensive plan if the land uses, densities 
or intensities, and other aspects of development permitted by such order or regulation are compatible with and further the objectives,
policies, land uses, and densities or intensities in the comprehensive plan and if it meets all other criteria enumerated by the local 
government.  
(3)(b) A development approved or undertaken by a local government shall be consistent with the comprehensive plan if the land
uses, densities or intensities, capacity or size, timing, and other aspects of the development are compatible with and further the 

4

objectives, policies, land uses, and densities or intensities in the comprehensive plan and if it meets all other criteria enumerated by the 
local government. 



(4)(a) A court, in reviewing local governmental action or development regulations under this act, may consider, among other things, 
the reasonableness of the comprehensive plan, or element or elements thereof, relating to the issue justifiably raised or the 
appropriateness and completeness of the comprehensive plan or element or elements thereof in relation to the governmental action orappropriateness and completeness of the comprehensive plan, or element or elements thereof, in relation to the governmental action or 
development regulation under consideration. The court may consider the relationship of the comprehensive plan, or element or
elements thereof, to the governmental action taken or the development regulation involved in litigation, but private property shall not 
be taken without due process of law and the payment of just compensation. 
 
 
The proposed land use map amendment, even with an adopted limiting policy, will be in violation of F.S. 163.3194.  The reasons are:
 
LIMITATIONS ON PLANNING DECISIONS AS A LEGISLATIVE ACTIVITY: 
 
The Commission’s legislative authority to act is limited by the terms and provisions of F.S. 163 which, among other things, requires: 

 
 a) Data and Analysis to support the proposed legislative activity.  F.S. 163.3184(3)(b)1. The required data would require 
identification of: 
  
 The Data: 
 

1 A il bl lt ti it  1. Available alternative sites.
  2. Identification of County wide demand for the proposed designation. 
  3. The unavailability of sites to meet the demand. 
  4. Relationship of the proposed use to existing designations. 
  5. Applicable adopted County Land Use Plan policies. 
  6. Applicable policies of adjacent planning jurisdictions- here it would be Flagler Beach and Palm Coast.pp p j p g j g
  7. Identification of intergovernmental coordination efforts between the County and the nearby effected   
   municipalities. 
  8. Changed conditions that justify the proposed change from the current designation to the proposed designation. 
 
 The Analysis 
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  1. Comment: There is no data to allow a determination of alternative sites.  None have been identified or   
   discussed by the staff. 



2. Comment: County wide demand for High Intensity Commercial land use in this remote location has not been identified.

3. Comment: There are not high intensity commercial sites the meet the demand described by the applicant – a 24.4 acre
combination staging area for loading and shipping of product manufactured by Sea Ray’s industrial plant parking on acombination staging area for loading and shipping of product manufactured by Sea Ray s industrial plant, parking on a
separately designated commercial land use area to support an existing industrial use for industrial shift workers who will enter
the adjacent industrial site owned by the applicant and storage of products and transport vehicles on the presumed
“commercial” site.

4. Comment: There is not analysis to address the issues of compatibility of a High Intensity Commercial designation which simplyy f p y f g y g p y
cuts the top off of a County approved low density residential PUD. Power Point Pages 13 and 14.

There is no analysis to show how placement of 24.4 acre parking area with sea grass and a scant area of onsite buffer will
protect the value of the adjacent homes on Lambert Avenue or correspondingly damage the value of existing residents or limit
environmental damage to the conservation area nearby.

5. Comment: There is not analysis to show the justification of reversing a ten (10) year old low density residential land use relied
upon by residents who, in that ten (10) year period, moved to Lambert Avenue in reliance upon the adopted terms and
provisions of the adopted Comprehensive Plan and Map.

Comment: There is no analysis to show how or why the southern end of the subject parcel is a logical stopping point of theComment: There is no analysis to show how or why the southern end of the subject parcel is a logical stopping point of the
Commercial designation. The proposed land use change shifts the dynamics of the existing Low Density Residential PUD, the
residential neighborhood of Lambert Avenue and even the existing recreational (park facilities) and commercial facilities
(Publix and others) that are already situated to coexist with existing and future residential development.

Comment: There is no analysis to answer the staggering questions of nearby residents: If this happens, where does it stop??y gg g q f y f pp p

COMMISSION ACTION:

To adopt the proposed amendment without adequate production and presentation of data and analysis to support the amendment is a violation
of F.S. 163.3184(3)(b)1. which requires data and analysis to demonstrate a basis to support a proposed amendment.
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ADOPTED FLAGLER COUNTY COMPREHENSIVE PLAN:

The proposal is inconsistent with adopted Goals, Objectives and Policies of the adopted Flagler County Comprehensive Plan and F.S. 163.

The proposal to change Low Density Residential land to Commercial High Intensity violates the following adopted Flagler
County Comprehensive Plan Standards:

Goal 1
Policy 1.2(c)(2)

2) Mixed use- High Intensity Medium high Density Residential, Mixed General Office and General Commercial Uses, Supporting Public Uses
(high visibility), and Mixed Use Planned Unit Developments.

Comment: Pursuant to the policy matrix, general commercial uses are not considered compatible with Low Density residential uses. Approving
the proposal will devalue and destabilize the residential use in the area. See Power Point Page16; 17-22. Additionally, the change will create
pressure to expand south down Roberts Road. Power Point Page 15.

Objective 2j
Policy 2.2(1)

1) Parcels being considered for amendment to the land use map shall be concurrently evaluated for rezoning to the most appropriate zoning
district.

Comment: No rezoning has been submitted. The parcel is being “considered” for amendment. The plan standard is broad and not limited to
the adoption hearing. Without a rezoning, the amendment should be denied.

Policy 2.3

Policy 2 3: Expansion and replacement of existing land uses which are incompatible with the future land use plan shall be prohibited
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Policy 2.3: Expansion and replacement of existing land uses which are incompatible with the future land use plan shall be prohibited.



Comment: By the County’s own matrix of compatibility, the proposed commercial designation is incompatible. Allowing expansion of the Sea
Ray production capability, whether directly or indirectly, is incompatible with the Low Density Residential uses proximate to Sea Ray and its
uncontained generation of toxic pollutants to the air. See Power Point Pages 23-25. The uses allowed by intense commercial zoning are also
incompatible.p

Policy 4.7

Policy 4.7: Species of flora and fauna listed in the Conservation Element of the plan as endangered, threatened or species of special concern shall
be protected through inclusion of their habitats in designated “Conservation Areas” and lands acquired through the County environmentally

i i l d i i isensitive lands acquisition program.

Comment: The proposal does not contain a census of information to allow determination of whether listed flora and fauna are impacted so as
to determine the appropriate areas for conservation.

Policy 8 6Policy 8.6

Policy 8.6: New commercial development shall be limited to commercially designated areas on the “Future Land Use Map:. The impact of that
commercial development shall be managed through access management, traffic signalization and similar techniques.

Comment: There is no proximate commercial area to the subject parcel. The area is not designated for commercial on the Future Land Usep j p g f
Map. A review of the Flagler County Future Land Use Map (FLU) will show the property is not properly located to serve as any sort of
commercial activity and it is not consistent with other commercial areas shown by the Plan. See Power Point Pages 26-27.

A free standing parking lot and staging area is not an allowable permitted use under any Flagler County zoning regulation and
therefore not permittable by zoning.

Since no zoning proposal has been made, the County has no way of knowing that an office associated with the parking lot will be
built, where it will be built or any ability to condition the land use change on a condition that an office building will be built. Even if an office
building was promised, the proposed parking is far out of proportion to any possibly anticipated office building.

AT 24 2 ACRES THE SITE EXCEEDS THE SIZE OF THE WAL-MART SUPER CENTER IN EITHER PORT ORANGE
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AT 24.2 ACRES, THE SITE EXCEEDS THE SIZE OF THE WAL MART SUPER CENTER IN EITHER PORT ORANGE
(22.52 acres) or Daytona Beach (23.45 acres). See Power Point Pages 51-52.



The proposal is just a cloaked effort to de facto allow Sea Ray an industrial expansion. The County has, until now, been unable to deliver the
designed Industrial use due to the points raised herein. See Power Point Pages 29-30. Also, see Power Point Page 45.

Policy 13.2

Flagler County shall implement its Comprehensive Plan through land development regulations which protect residential neighborhoods from
encroachment by incompatible land uses such as commercial and industrial development. This type of protection may require as part of the land
development regulations, standards for natural and planted landscape buffers and that less intensive office, commercial or industrial uses be
located adjacent to residential development and that the intensity may increase the further the distance away from residential development.

Comment: The policy identifies industrial and commercial use as incompatible with the residential use.  There is no zoning development
agreement to allow the Commission to assure the Plan objective is met. With the scope of the proposal, compatibility in the area provided is 
impossible. The site does not conform to locational criteria demonstrated by the existing Comprehensive Plan Map. The amendment should be 
denied.

THE MYTH OF THE 2005 AMENDMENT:

In the March 15, 2015 edition of the Daytona Beach News-Journal County Manager Craig Coffee was quoted in part to say:

It t th t l thi t d i d t i l b f th h t thi d i th id ti l k tIt was not that long ago this property was zoned industrial before the rush to rezone everything during the residential market 
boom in the early 2000s.  That rush led to incompatibility in our land-use plan.  We now have the opportunity to correct the 
situation and  provide a transition.

As a result of comments from the now defunct Department of Community Affairs (DCA) which were withdrawn in 2005, since the parties kept 
the settlement agreement secret, Planning Manager Adam Mengel may think the 2005 matter was never resolved but it was. See Power Pointthe settlement agreement secret, Planning Manager Adam Mengel may think the 2005 matter was never resolved but it was. See Power Point 
Pages 46-50.  

In fact, DCA withdrew its objections and the Commission adopted the 2005 amendment and it has been in effect for ten (10) years. The adoption 
in 2005 is evidence that the current residential land uses in 2005 was deemed by the Commission to be compatible with Sea Ray.  Since that time, 
many people, in reliance of the 2005 amendment, bought property on Lambert Avenue.
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See Power Point Page 31, where change of ownership has occurred in the last ten (10) years is shown in pink.  The survey was done only for the 
area near the proposed change.  Changing the land use designation to commercial to allow industrial expansion will be a breach of trust to the 
property owners that since 2005 have come to Lambert Avenue.  The housing market in Flagler County is resurgent. See Power Point Page 32. 

In 2005, The Flagler County Commission re-designated the area in question from Industrial to Low Density Residential.  That change was at the 
time: 

(a) determined by the County Commission to be appropriate and compatible with the area.  Evidence of this fact lies in the 
C i i ’ l dCommission’s approval; and 

(b) accepted by Sea Ray and its controlling entity as well as adjacent land owners north, west and south of Sea Ray.  This is evidenced 
by the dismissal of Sea Ray’s Chapter 163 challenge to the validity of 2005 after Sea Ray executed a settlement agreement with 
adjacent land owners seeking the change from Industrial to Low Density Residential.

IMPORTANT NOTE:IMPORTANT NOTE:

THE RECORDS REFLECT THAT SEA RAY AND ADJACENT LAND OWNERS IN 2005 NEGOTIATED A 
SETTLEMENT AGREEMENT TO END THE 2005 CHALLENGE.  THE EVIDENCE SETTLEMENT WAS REACHED IS IN THE 
DCA DISMISSAL, WITH SEA RAY’S CONSENT, OF THE ADMINISTRATIVE CHALLENGE TO THE 2005 AMENDMENT AND 
SUBSEQUENT ADOPTION BY THE COUNTY OF THE 2005 AMENDMENT DESIGNATING THE SUBJECT PROPERTY LOW 
DENSITY RESIDENTIAL.

However
The Settlement Agreement between the various private parties has been kept secret. It is apparently not recorded in the public 

records of the Clerk of Court in and for Flagler County.

And

Multiple public record requests seeking the settlement agreement have been answered by the statement that the Flagler County 
Planning Staff does not have and cannot obtain a copy of the settlement agreement that settled the 2005 Comprehensive Plan challenge.
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THE MYTH OF 2015:

That the proposed land use change is a change to High Intensity Commercial. The change is to Commercial in name only:
The uses disclosed by the applicant are auxiliary uses to an Industrial activity. The uses disclosed are:

1. Preparation of manufactured product to be sold elsewhere.
2. Storage of vehicles and equipment specifically related to shipping of industrial manufactured product to point of

lsale.
3. No commercial activity- retail sales is discussed or proposed. The activity proposed is parking and storage for

industrial use.
4. The sometimes mentioned 40,000 square foot office building is not currently proposed and no guarantee is offered

for the future, “no decision has yet been made.”

The change is due to a dead residential market, but the market isn’t dead. Sea Power Point Page 32.

ADOPTED FLAGLER BEACH COMPREHENSIVE PLAN:

Flagler Beach opposes the amendment.g pp

See Power Point Pages 33-37.

INTERGOVERNMENTAL COORDINATION REQUIRED BY CHAPTER 163_HAS NOT OCCURRED:

Th Cit f Fl l B h h d i d C t d i i t ti t ff th t it bj t t th l Fl l B h t ff t d ti ithThe City of Flagler Beach has advised County administrative staff that it objects to the proposal. Flagler Beach staff requested a meeting with
Flagler County personnel to facilitate intergovernmental coordination between the two local legislative borders. Flagler County, the entity
responsible for intergovernmental coordination has not met with Flagler Beach. No coordination with Palm Coast is known to exist.
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ALTERNATIVE SITE

The Concerned Citizens of Lambert Avenue have discovered, through review of correspondence, etc. in the County files, that the property west of
and adjacent to the Sea Ray site may be available to Sea Ray. The alternate site would:j y y y

A. Move the parking lot to an undeveloped area controlled by a property owner who may agree to sell to Sea Ray for the proposal to become
viable.

B. The location is much closer to the intersection of Roberts Road and Colbert Lane. Traffic would naturally flow to Colbert and Roberts
thus helping to preserve the viability of the current site and its associated low density residential remainder as well as occupants on
Lambert Avenue. See Power Point Pages 38-44 regarding the alternative site.
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